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January 13, 2005

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Re: CC Docket No. 01-92
Ex Parte Presentation

Dear Ms. Dortch:

John Staurulakis, Inc. (“JSI”) hereby corrects certain mischaracterizations
regarding its position with respect to the Sprint’s Petition for Declaratory Ruling
regarding rating and routing issues pending in CC Docket No. 01-92 (the “Sprint
Petition”) and addresses inaccuracies in ex parte presentations made by CTIA — The
Wireless Association™, T-Mobile USA, Inc. and Sprint Corporation (collectively “the
Wireless Carriers”).

The Wireless Carriers Mischaracterize JSI’s Position

In the ex parte presentations, the Wireless Carriers allege that JSI takes the
position that “only direct interconnection is permitted.”* Nowhere in its ex parte
presentations has JSI made such an assertion. On the contrary, JSI has recognized the
legitimacy of “indirect” interconnection made pursuant to Section 251(a) of the

! See Letter from Diane J. Cornell, Vice President, Regulatory Policy, CTIA — The Wireless
Association™ (“CTIA”), to Marlene H. Dortch, Secretary, FCC, Attachment at 11 (Nov. 22, 2004); Letter
from Paul Garnett, CTIA, to Marlene H. Dortch, Secretary, FCC, Attachment at 11 (Dec. 8, 2004)
(collectively, the “CTIA Letter”). In a similar ex parte presentation, Sprint Corporation (“Sprint”) alleges
that JSI takes the position that “direct interconnection is required under the FCC’s rules.” Letter from
Charles W. McKee, General Attorney, Sprint Corporation, to Marlene H. Dortch, Secretary, FCC,
Attachment at 2-3 (Dec. 3, 2004) (“Sprint Letter™).
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Communications Act of 1934, as amended (the “Act”) and has demonstrated that the
providing carrier is entitled to choose whether direct or indirect interconnection will be
used.? JSI urges the Commission to ensure that rural local exchange carriers (“RLECs”)
are compensated when Commercial Mobile Radio Service (“CMRS”) providers utilize
indirect connections for termination of their traffic.

As demonstrated on pages 10-11 of the attachment to the JSI Letter (see
Attachment 1 to this filing), pursuant to the Act, a wireless carrier establishes a direct
interconnection with a Regional Bell Operating Company (“RBOC”) LATA Tandem
switch and designates a Point of Interconnection (“POI”) within the RBOC’s network for
exchange of traffic with the RBOC. As shown on page 11, JSI has acknowledged that the
wireless carrier may terminate its originating traffic to RLECs that subtend the RBOC’s
LATA Tandem switch via this direct connection. Accordingly, it is JSI’s position that
the use of “indirect” connections for the delivery of wireless to landline traffic is
permitted under current federal law and policy.’

The Wireless Carriers Misapply FCC Decisions

In its ex parte presentations, the Wireless Carriers cite the Virginia Arbitration
Order in an attempt to support their position that it is the “competitive carrier (i.e.,
CMRYS), not the incumbent, that decides whether to interconnect directly or indirectly.
It is clear, however, that this cite pertains to interconnection pursuant to Section 251(c),
from which most RLECs are exempt, and not Section 251(a).> As elaborated in

”4

2 See, e.g., Letter from JSI to Marlene H. Dortch, Secretary, FCC (Sept. 30, 2004) (“JSI Letter”).
3 Contrary to the assertion made in the CTIA Letter and the Sprint Letter, JSI agrees with the quote
of the NTCA White Paper cited by the Wireless Carriers which states, “Since all carriers in a service area
or market must at some point connect to the area tandem, there is efficiency in utilizing the tandems to
route calls to other carriers instead of building a direct connection to each carrier.” Attachment to CTIA
Letter at 13 and Attachment to Sprint Letter at 4 citing NTCA White Paper at 41 (March 10, 2004).

4 See, e.g., Attachment to CTIA Letter at 12 and Attachment to Sprint Letter at 5 (citing Virginia
Arbitration Order, 17 FCC Rcd 27039, 27085) (2002)).

> Immediately following the statement in which the Commission declared that competitive carries
have a right to determine “where they will interconnect with, and deliver their traffic to, the incumbent
LEC’s network,” the Commission cited Section 251(c)(2). See Virginia Arbitration Order at para. 67 &
n.185.
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Attachment 2 to this filing,® nothing in the current rules entitle the requesting carrier to
dictate direct or indirect method of interconnection based on its economic choice.’

In the Sprint Letter, Sprint cites three decisions that it claims support the
proposition that when a wireless carrier chooses to use an indirect means of
interconnection, the RLEC must bear all costs associated with delivering calls outside of
the RLEC’s network to the wireless carrier’s POL.® The two circuit court decisions cited
by Sprint, however, apply only in the context of arbitrated interconnection agreements
under Section 251(c) and not in the context of Section 251(a).° The FCC decision was
made in the context of Section 251(b)(5) reciprocal compensation requirements and does
not apply to the “indirect” interconnection arrangements made pursuant to Section 251(a)
as alleged by Sprint.*

6 Attachment 2 to this filing contains the Ex Parte Letter from JSI to Ms. Tamara Preiss, Chief,

Pricing Policy Division, FCC (Oct. 27, 2004) (“Letter to Ms Preiss”).

! See Attachment 2, Letter to Ms Preiss at 6.
8 See Sprint Letter at 6 citing MCImetro Access Transmission Services, Inc. v. BellSouth
Telecommunications, Inc., 352 F.3d 872 (4" Cir. 2003) (“MCImetro™); Southwestern Bell Telephone Co. v.
Public Utilities Commission of Texas, 348 F.3d 482 (5" Cir. 2003) (“Southwestern Bell”); Texcom, Inc.
d/b/a Answer Indiana v. Bell Atlantic, File No. EB-00-MD-14, Memorandum and Order (rel Nov. 28, 2001)
(“Texcom”).

’ The ruling in MClmetro was made in the context of a dispute between MClmetro Access
Transmission Services LLC and BellSouth Telecommunications, Inc. over provisions in the interconnection
agreement arbitrated and approved by the North Carolina Utilities Commission. The ruling in
Southwestern Bell was made in the context of a dispute between Southwestern Bell Telephone Company
and AT&T over provisions in an interconnection agreement arbitrated and approved by the Texas PUC.

10 In Texcom, the Commission determined that GTE North, an RBOC, did not violate FCC Rules
when it charged Answer Indiana, a wireless carrier, for traffic that originated on a third carrier’s network,
transited GTE North’s network and terminated on Answer Indiana’s network. See Texcom, Inc. d/b/a
Answer Indiana v. Bell Atlantic, File No. EB-00-MD-14, Order on Reconsideration (rel Mar. 27, 2002)
(“Texcom Recon”) at para. 1. In its decision, the Commission found that Answer Indiana could seek
reimbursement of costs from originating carriers “through reciprocal compensation.” Id. at para. 4 citing
47 U.S.C. 8251(b)(5). See Texcom Recon at para 4, n.11 (citing Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996; Interconnection Between Local Exchange Carriers and
Commercial Mobile Radio Service Providers, Memorandum Opinion and Order, 11 FCC Rcd 15499,
16015, para. 1039 (1996) (“We define ‘transport” for purposes of Section 251(b)(5), as the transmission of
terminating traffic that is subject to section 251(b)(5) from the interconnection point between two carriers
to the terminating carrier’s end office switch that directly serves the called party (or equivalent facility
provided by a non-incumbent carrier”) (emphasis supplied)).
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As further explained in Attachment 2 to this filing, under existing rules, local
exchange carriers do not have an obligation to route calls to other telecommunications
carriers’ numbers to an out-of-service-area POI that is unilaterally dictated by other
carriers even under the most stringent interconnection requirement pursuant to Section
251(c); therefore, such obligation can not be imposed under Section 251(a).** Even if the
Commission imposes such an obligation, RLECs should not be required to bear the costs
associated with an out-of-service-area POI. To impose such costs on RLECs would be in
violation of the Act.*?

Please contact the undersigned with any questions regarding this matter.

Respectfully submitted,
JOHN STAURULAKIS, INC.

By:_ /s/ John Kuykendall

John Kuykendall
Director - Regulatory Affairs

Douglas Meredith
Director - Economics and Policy

Azita Sparano
Director - Regulatory and Policy

Attachments

cC: Chairman Michael Powell
Commissioner Kathleen Abernathy
Commissioner Michael Copps
Commissioner Kevin Martin
Commissioner Jonathan Adelstein
Continued...

u See Attachment 2, Letter to Ms Preiss at 2-6.

12 JSI also notes that the cases cited by Wireless Carriers in support of their position are in the

context of the POI being within the incumbent local exchange carrier’s network.
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Interconnection Between

CMRS Carriers & RBOCs

« CMRS Carriers obtain Section 251(c)(2)
Interconnection with RBOCs

— Designate a POl within RBOC’s network

— Establish direct interconnection for exchange of
traffic with RBOC

RBOC

LATA POl

Tandem CMRS POI
With RBOC

RBOC Network

John Staurulakis, Inc. 10
September 2004



Interconnection Under Section
251(a)

 Direct Interconnection arrangement with RBOC
LATA Tandem

— Provides for LATA-wide termination of CMRS carrier’s
originating traffic
— Creates indirect interconnection with subtending RLECs

RLEC . RBOC .
Switch LATA

Tandem CMRS POI
With RBOC

RLEC Network RBOC Network

John Staurulakis, Inc. 11
September 2004



ATTACHMENT 2



John
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6315 Seabrook Road Seabrook, Maryland 20706
phone: 301-459-7590, fax: 301-577-5575

internet: www.jsitel.com, e-mail: jsi@jsitel.com

October 27, 2004

Ms. Tamara Preiss, Chief

Pricing Policy Division

Wireline Competition Bureau

Federal Communications Commission
445 Twelfth Street, SW

Washington, DC 20554

Re: CC Docket Nos. 01-92 and 95-116
Ex Parte Presentation

Dear Ms. Preiss:

During the meeting between staff of the Wireline Competition Bureau and
representatives of John Staurulakis, Inc. (“JSI”) held on September 27, 2004 in which
Sprint’s Petition for Declaratory Ruling in CC Docket No. 01-92 was discussed, you
posed the question, “Why Should a Commercial Mobile Radio Service (“CMRS”) carrier
meet a rural local exchange carrier (“RLEC”) at the RLEC’s facilities in the provision of
local number portability?” The JSI representatives responded by demonstrating that
under existing rules, RLECs do not have an obligation to route calls to other
telecommunications carriers’ numbers to an out of service area point of interconnection
(“POI”) that is unilaterally dictated by the other carriers." Even if the Commission
determines that RLECs have such an obligation, RLECs should not be required to bear
the costs associated with an out of service area POI. To impose such costs on RLECs
would be in violation of the Communications Act of 1934, as amended (the “Act”). The
following provides additional information to support this response.

! The calls being referenced are ones that originate on the RLEC’s network and are destined for
numbers that appear as local based on the associated RLEC rate center designation by the carrier.
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l. Section 251(a) Obligations Cannot be more Burdensome that Section 251(c)
obligations

In the meeting, JSI representatives demonstrated that because Section 251(c)(2)
does not require an out of service area POI, the less burdensome Section 251(a) couldn’t
require an out of service area POl. The following supports this construction of Section
251. The Commission repeatedly has stated:

Section 251(a) imposes relatively limited obligations on all
telecommunications carriers; section 251(b) imposes moderate duties on
local exchange carriers; and section 251(c) imposes more stringent
obligations on incumbent LECs. Thus, section 251 of the Act ‘create[s] a
three-tiered hierarchy of escalating obligations based on the type of carrier
involved.” As explained above, section 251(c) does not require incumbent
LECs to transport and terminate traffic as part of their obligation to
interconnect. Accordingly, it would not be logical to confer a broader
meaning to this term as it appears in the less-burdensome section 251(a).2

Applying this construction of Section 251, it is clear that the Act does not obligate
RLECs to route telephone exchange calls to an out-of-network POI. Even under the most
restrictive, burdensome interconnection duties, Section 251(c)(2) of the Act, does not
require an Incumbent Local Exchange Carrier (“ILEC”) to establish an out of service area
POI. Section 51.305(a) of the Commission’s Rules, which implements Section 251(c)(2),
states, “[a]n incumbent LEC shall provide, for the facilities and equipment of any
requesting telecommunications carrier, interconnection with the incumbent LEC’s
network . . . (2) at any technically feasible point within the incumbent LEC’s network . .
% According to the Commission’s findings, Section 251(a), which applies to all
telecommunications carriers,

z In the Matter of Total Telecommunications Services, Inc. and Atlas Telephone Company, Inc,

Complainants, v. AT&T Corporation: Memorandum Opinion and Order, File No. E-97-003 at para. 25
(rel. Mar. 13, 2001) citing Guam Public Utilities Commission Petition for Declaratory Ruling concerning
Sections 3(37) and 251(h) of the Communications Act: Declaratory Ruling and Notice of Proposed
Rulemaking, 12 FCC Rcd 6925, 6937-38 (1997). The Deputy General Counsel of the FCC also declared
that section 251 has a three-tiered hierarchy of escalating obligations. See Worldcom, Inc. v. FCC, Case
No. 00-1002, transcript of oral argument at 22 (DC Cir. Feb 21, 2001) (“Section 251 sets forth a hierarchy
of responsibilities that various carriers have and it’s sort of an increasing obligation that depends on the
status, the marketplace status of the various carriers”™).

3 47 C.F.R. § 51.305(a) (emphasis supplied).
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including ILECs, cannot be more burdensome than 251(c). Consequently, Section 251(a)
cannot require a rural telecommunications carrier to route calls to an out of service area
POI.

Furthermore, it would be against the rules of statutory construction to interpret
Section 251(a) as requiring an out of service area POIl. As the Commission has stated,
“[i]t is a well-settled rule of statutory construction that the plain language of a statute
must not be applied in a manner that produces results that are inconsistent with the clear
intent of Congress.” To interpret Section 251(a) as requiring rural telephone companies
to establish a POI outside of their networks would be contrary to Congressional intent
when it determined under the Telecommunications Act of 1996 (“1996 Act”) that rural
telephone companies should not be under more burdensome interconnection requirements
than ILECs subject to Section 251(c) requirements. Under the 1996 Act, an ILEC must
provide for interconnection at any technically feasible point within its network.” An
ILEC that is considered a “rural telephone company,” however, is exempt from this and
other 251(c) requirements.® The exemption terminates when the rural telephone company
receives a bona fide request that its state commission determines is not unduly
economically burdensome, technically infeasible or inconsistent with statutory universal
service requirements.” At no point, however, does the 1996 Act impose more
burdensome requirements on rural telephone companies than it does ILECs.
Accordingly, to interpret Section 251 as requiring a rural telephone company to honor an
out of service area POI designated by a CMRS provider would be inconsistent with the
underlying statutory purpose.® Therefore, it is crucial the Commission clarifies that a

4 Federal-State Joint Board on Universal Service: Fourteenth Order on Reconsideration, 14 FCC

Rcd 201086, para. 22 (1999) (“Fourteenth Order on Recon”).

> See 47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a).

6 See 47 U.S.C. § 251(f)(1).

! See Id.

8 Fourteenth Order on Recon at para. 22 & n. 57 citing Holy Trinity Church v. United States, 143
U.S. 457, 459 (1898) ("it is a familiar rule, that a thing may be within the letter of the statute and yet not
within the statute, because not within its spirit, nor within the intention of its makers . .. . "); see also

Public Citizen v. United States Department of Justice, 491 U.S. 440, 454-455 (1989) (“where the literal
reading of a statutory term would compel an odd result, we must search for other evidence of congressional
intent to lend the term its proper scope."); United States v. American Trucking Associations, 310 U.S. 534,
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carrier’s unilateral rating and routing designation for its numbering resources do not
obligate an RLEC to honor such designations would be consistent with the statute.’

The scenario raised by the Bureau where the scope of 251(a) is bisected also
creates an untenable interpretation of the statute. As we understand this scenario, the
word “direct” in 251(a) would refer to a general duty, and the word “indirect” in 251(a)
would represent a specific duty that allows use of an out of network POI dictated by the
requesting carrier. The harmony of Section 251(a) is strained by the very specific
interpretation of “indirect” and the general use of “direct.” Applying anything other than
general requirements for both “direct” and “indirect,” in accord with the hierarchy
discussed above, would upset statutory construction by creating a nullity in 251(c)(2).
This occurs because any method of interconnection, including direct, could be dictated by
a requesting carrier under 251(a) thereby avoiding the necessity of 251(c)(2)(A).

The Commission has stated that routing of telephone exchange traffic is clearly addressed
under Section 251(c)(2):

Section 251(a) of the Act requires all "telecommunications carriers” to
"interconnect directly or indirectly with the facilities and equipment of other

543 (1967) ("even when the plain meaning [of statutory language] d[oes] not produce absurd results but
merely an unreasonable one plainly at variance with the policy of the legislation as a whole this Court has
followed that purpose, rather than the literal words.”). The United States Courts of Appeals and this
Commission have followed these precedents. See, e.g., Environmental Defense Fund v. Environmental
Protection Agency, 82 F.3d 451, 468-469 (D.C. Cir.), amended on other grounds, 92 F.3d 1209 (D.C. Cir.
1996) ("because this literal reading of the statute would actually frustrate the congressional intent
supporting it, we look to the EPA for an interpretation of the statute more true to Congress's purpose.");
Red River Broadcasting Co. v. Federal Communications Commission, 98 F.2d 282, 287 (D.C. Cir.), cert.
denied, 305 U.S. 625 (1938) ("a well-settled rule of statutory construction enjoins courts not to attribute to
the Legislature a construction which leads to absurd results.); Application of Fox Television Stations, Inc.,
Third Memorandum Opinion and Order, 10 FCC Rcd 8452, 8471 (1995), recon. denied 11 FCC Rcd 7773
(1996) (rejecting literal "count-the-shares™ methodology for determining whether foreign ownership ceiling
in 47 U.S.C. 8§ 310(b)(4) is reached).

o In the context of discussion of Section 251(a), legislative history states, “[n]ew section 251
provides two alternative methods for reaching interconnection agreements.” Pike & Fischer’s
Communications Regulation, Senate Bill — New Section 251 — Interconnection. Furthermore, some state
commissions have exercised their authority granted under the 1996 Act and suspended intermodal porting
obligations of some of the RLECs in their jurisdictions after they found that an out of service area POl is
economically burdensome.
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telecommunications carriers.” Section 251(c)(2) imposes interconnection
obligations on incumbent LECs for purposes of transmitting and routing
telephone exchange or exchange access traffic.'

In the Local Competition Order, the Commission interpreted the Section 251(a)(1) duty
to “interconnect” as referring “solely to the physical linking of two networks, and not to
the exchange of traffic between networks.”™* An attempt to apply routing duties, which is
the process by which the exchange of traffic is performed on interconnected facilities, to
Section 251(a)(1) is not in harmony with the statute nor Commission discussion of
routing duties. Routing duties do not lie under the rubric of Section 251(a).

. The Commission’s Intermodal LNP Order Does Not Require an RLEC to
Route Calls Outside of Its Network

Interpretation of the Commission’s Intermodal LNP Order™ to affirm any
obligation of an RLEC to route calls to a POI outside of the RLEC’s network is
misapplied. In its Intermodal LNP Order, the Commission cited commenters’ concerns
that “when wireless carriers establish a point of interconnection outside of a rural LEC’s

1% Deployment of Wireline Services Offering Advanced Telecommunications Capability; Petition of Bell
Atlantic Corporation For Relief from Barriers to Deployment of Advanced Telecommunications Services;
Petition of U S WEST Communications, Inc. For Relief from Barriers to Deployment of Advanced
Telecommunications Services; Petition of Ameritech Corporation to Remove Barriers to Investment in
Advanced Telecommunications Technology; Petition of the Alliance for Public Technology Requesting
Issuance of Natice of Inquiry and Notice of Proposed Rulemaking to Implement Section 706 of the 1996
Telecommunications Act; Petition of the Association for Local Telecommunications Services (ALTS) for a
Declaratory Ruling Establishing Conditions Necessary to Promote Deployment of Advanced
Telecommunications Capability Under Section 706 of the Telecommunications Act of 1996; Southwestern
Bell Telephone Company, Pacific Bell, and Nevada Bell Petition for Relief from Regulation Pursuant to
Section 706 of the Telecommunications Act of 1996 and 47 U.S.C. Sec. 160 for ADSL Infrastructure and
Service \ 13 FCC Rcd 24011 (August 7, 1998), at 45.

1 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996: First
Report and Order, 11 FCC Rcd 15499 at para 176 (1996) (Local Competition Order).

12 See Telephone Number Portability; CTIA Petitions for Declaratory Ruling on Wireline-Wireless
Porting Issues: Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, CC Docket
No. 95-116; FCC 03-284 (rel. Nov. 10, 2003) (“Intermodal LNP Order”).
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serving area, a disproportionate burden is placed on rural LECs to transport originating
calls to the interconnection points” and that “requiring wireline carriers to port telephone
numbers to out-of-service area points of interconnection could create an even bigger
burden.”™ In finding that these issues were outside the scope of the intermodal LNP
proceeding, the Commission stated, “[w]e make no determination, however, with respect
to the routing of ported numbers, because the requirements of our LNP rules do not vary
depending on how calls to the number will be routed after the port occurs.”*
Accordingly, in its Intermodal LNP proceeding, the Commission did not require that calls
be routed to a POI outside of the RLEC service area. Any attempt to imply that the
Commission has declared a requesting carrier may dictate an out of network POI to route
LNP traffic is over broad. The Commission’s decision is limited to rating of calls and
specifically declined to address the routing of LNP traffic.

I11.  Nothing in Current Rules Entitle the Requesting Carrier to Choose Between
Direct or Indirect Method of Interconnection Based on Its Economic Choice

Nothing in the current rules entitle the requesting carrier to dictate direct or
indirect method of interconnection based on its economic choice. In the Local
Competition Order, the Commission stated,

Regarding the issue of interconnecting “directly or indirectly’ with the facilities
of other telecommunications carriers, we conclude that telecommunications
carriers should be permitted to provide interconnection pursuant to section 251(a)
either directly or indirectly, based upon their most efficient technical and
economic choices. The interconnection obligations under 251(a) differ from the
obligations under section 251(c). Unlike section 251(c), which applies to all
incumbent LECs, section 251(a) interconnection applies to all
telecommunications carriers including those with no market power. Given the
lack of market power by telecommunications carriers required to provide
interconnection via section 251(a), and the clear language of the statute, we find
that indirect connection (e.g., two non-incumbent LECs interconnecting with an
incumbent LEC’s network) satisfies a telecommunications carrier’s duty to
interconnect pursuant to section 251(a). *°

B Intermodal LNP Order at para. 39 citing Comments of the National Exchange Carrier Association

and the National Telecommunications Cooperative Association.
1 Id. at para. 40 (emphasis supplied).

1 Local Competition Order at para. 997.
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In its Petition, Sprint seeks to impose its interconnection costs on RLECs by
relying on a non-existent right to obtain indirect interconnection with RLECs for routing
of RLEC originated calls to Sprint. In the Local Competition Order, the Commission
rejected this approach. Nothing in the Act or Commission Rules require RLECs to bear
the cost associated with an out of service area POI if a carrier chooses to connect
indirectly with an RLEC.

We would be pleased to provide any additional information or answer any
questions.

Respectfully submitted,

/s/ John Kuykendall

John Kuykendall
Director — Regulatory Affairs

cc: Jane Jackson,
Margaret Daley
Steve Morris
Jeffrey Steinberg
Elizabeth Mumaw



